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RIGHTS OF WAY COMMITTEE

To:  Chair, Ladies and Gentlemen

Troedyrhiw 113

1.0 SUMMARY OF THE REPORT

1.1 To determine an application to record a public right of way from the Riverside (Taff) 
along the incline of Gethin Tip on the disused railway line, Abercanaid under the 
Wildlife and Countryside Act 1981. 

2.0 RECOMMENDATION(S)

2.1 Taking into consideration all of the evidence which has been provided, including 
historical documents, Councillors are asked to confirm that:

In respect of Troedyrhiw 213

(a) On the balance of probabilities there is sufficient evidence to support that the 
route marked with a dashed line between Points A – F - G on the plan, 
Troedyrhiw 113, has been used for such period so as to raise presumption 
that it has been dedicated as a footpath, and that the evidence has not been 
rebutted by other evidence.

(b) On confirming (a) above to approve the making of the Definitive Map 
Modification Order to show Troedyrhiw 213 as a footpath.

(c) To approve the confirmation of the Definitive Map Modification Order made as 
a result of (b) above provided no objections or representations are made 
within the prescribed period or if any objections or representations so made 
are withdrawn.
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(d) If any objections or representations are made within the prescribed period and 
not subsequently withdrawn then to refer the matter to the Planning 
Inspectorate for determination.

In respect of Troedyrhiw 113

(a) On the balance of probabilities there is insufficient evidence to support that 
the route marked with a bold line between Points D – E on the plan, 
Troedyrhiw 113, has been used for such period so as to raise presumption 
that it has been dedicated as a footpath. 

3.0 INTRODUCTION AND BACKGROUND

3.1 The claim

A claim to record a Public Right Of Way leading from the riverside (Taff) along the 
incline of Gethin Tip on the disused railway line, Abercanaid was submitted to 
Merthyr Tydfil County Borough Council (MTCBC) on 16th September 1991.

The legal background is to be found at Agenda Item 3.

3.2 Description of Claimed Route

The route commences on the bank of the River Taff, at Point A on the plan 
Troedyrhiw 113, grid reference SO06120346, immediately adjacent to a gate leading 
from the Recreation Ground and Abercanaid Community School, public right of way 
footpath Troedyrhiw 118. It proceeds in a general south-westerly direction on an 
uphill gradient through woodland to Point B, where it changes to a general west-
north-westerly direction to point C and crosses Public Right of Way, Bridleway 
Troedyrhiw 77, a section of the Taff Trail which follows the line of the (disused) 
Glamorgan Canal. At the time of the claim, the route crossed a bridge over the canal 
and then continued from Point D on the line of the dismantled railway (formerly a 
section of the line between the Great Western and Rhymney Railway Line to the 
Gethin No. 1 Pit) before continuing along the southern margins of Gethin Tip before 
terminating at Point E, grid reference SO05650338, its junction with Public Right of 
Way, Bridleway Troedyrhiw 8.

Councillors are requested to note that the surface and topography of the land over 
which sections of this route run have changed following land reclamation of the 
Gethin Pit and associated tips. Officers have been advised that the route between 
Points A – C is no longer used and is now severely overgrown and has been for a 
considerable period. User evidence and evidence on the ground demonstrates that 
this is indeed the case. In the reclaimed area to the east of Point C, users walk 
between Points A – F - G. In addition, the bridge at Point C - D was removed, leaving 
a stone abutment. The route westward therefore became less accessible and the 
route between Points D – E (its junction with Public Right of Way footpath 
Troedyrhiw 123) is now almost completely overgrown in places and has been for a 
considerable time. The bridge that would have been used to walk along the route as 
claimed has also been dismantled since before the date of the claim.   



3.3 Land Ownership

The owners on 16th September 1991, the date of the claim, were British Coal 
Opencast Executive and Merthyr Tydfil Borough Council.

The Welsh Assembly Government (WAG), MTCBC, Mr. T. G. McCarthy, Walters 
Regeneration Ltd., Mr. M J Thomas and Ryan International Ltd all now have an 
interest in sections of this route.

3.4 Maps

A very short section of this route is depicted on the Merthyr Parish Tithe Map 1850.

Section D – E on the plan is depicted as a railway line to the Gethin Pit on the 1875, 
1919 and 1957 Ordnance Survey maps.

3.5 Aerial Photographs

Small sections of the claimed route is depicted on 1967 and 2008 aerial 
photographs. The route between Points A – F - G on the plan is also depicted on 
aerial photographs from 2001 onwards.

3.6 Site Visits

The eastern section is overgrown in sections although some of the route can still be 
discerned. Officers walked between Points A – F - G and a small western section 
between Points D - E. The walked sections were well-used and clearly defined.

Summary of claim:-

The main claimant submitted:

 Completed Certificate WCA5 24/08/1999 (Application for a Modification 
Order),

 Completed WCA7 Certificate (confirmation of service of Notice on 
landowners),

 A plan depicting  the claimed route in green, and
 6 completed evidence forms.

Three people claimed the route as a bridleway and three as a footpath. Two people 
gave evidence of equestrian use, three gave evidence of use as a footpath and one 
person failed to answer this question. In 1991, claimants gave evidence of having 
used the route for between 30 and 50 years. All stated that they regard the route as 
public; that it is well-defined; that they have always used the path regularly for 
leisure. Several claimants made further comments:

 Mr. Watkins stated “temporary fencing has been erected on Gethin Tip. A fence 
with gate exists on the bottom of the incline. A second gate exists also at bottom 
of incline immediately adjacent to road which is locked. 2 stiles exist on incline 



itself. Vegetation is obstructing path in some places on Gethin Tip. Trees have 
grown over the path forcing a detour onto recreation ground. Path has also 
collapsed into stream in two places”.

“This path forms an important link between the park, onto the canal bank and up 
to the Gethin Woodland Park. The access should be restored at the bottom of the 
incline”.

 Mr. Deen stated “A temporary fence has been erected on Gethin Tip ...Canal 
Bank to park was bridleway”

 Mr. Foley stated ”fences were places around the tip to allow the tip removal the 
Council said these would be removed”

 Mr. Howells stated “ from the river side at the foot of the old tip there has been a 
temporary fence erected. This temporary fence has been there for at least three 
years. Also at foot of tip vegetation has grown over path making walker take a 
detour onto the recreation ground. A wooden gate is present at top of old tip. At 
base of incline two wooden gates exist one is always locked. Two stiles exist at 
the top of the incline”.

“This path starting at grid reference – was a bridleway to the old canal. After the 
canal it was known as a footpath. The obstructions on the incline side is a fence”.

 Mr. Lewis stated “temporary fencing has been erected on Gethin Tip. A fence 
with gate exists on the bottom of the incline”.

Other information from Claimants and Users

Mr. Philip Watkins (main claimant) explained that he had submitted this claim with a 
number of other claims for public rights of way on behalf of a group of villagers. He 
said that because the proposed A470 had allowed no public access to the 
mountainside to the west of the village of Abercanaid, local people had been very 
concerned that routes that they had always used would be lost to them. They had set 
up a committee in a local public house and had sought advice from the Ramblers 
Association and Groundwork Trust. Many villagers had attended meetings, 
confirmed routes which they had walked and gave signed witness statements.

He stated that this route forms an important link between the Park (now Abercanaid 
Community School Recreation Ground), the Canal Bank (now the Taff Trail) and 
routes to Gethin Woodland Park – also before Councillors for determination today. 

Mr. Watkins’ evidence for this route extends from the late 1950s. He stated that from 
this time to the 1990s he had regularly ridden the claimed route on horseback (his 
brother-in-law’s horse) and also often walked it. Since the 1960s he has only walked 
the sections between A – F - G and between Points D - E. Mr. Watkins has never 
been challenged while using the route.

Mrs Anita Deen stated that she has walked this and a number of other routes which 
she has claimed all of her life, for pleasure, recreation and as a short cut to farms or 



different places, especially over to Aberdare Mountain. She was taken on this route 
by her grandfather and her parents and also took her own children there. She said, 
“It was a habit of a lifetime, a love of walking”.  Mrs Deen stated that this and all the 
routes were well defined and that she had used them both day and night She has 
always thought that they definitely had the right to use this route and nobody has 
ever tried to stop her or place any obstruction on the route. Mrs Deen’s evidence of 
use of this route extends from at least 1950 and she has only stopped using it 
because of medical conditions. Mrs Deen recognizes that only the sections between 
Points A – F - G and D - E have been used since the 1960s, although maintains that 
the entire claimed route is the correct one which she originally walked.

Mr. Kenneth Deen also said that he has used this route (as well as others) for both 
work and pleasure and regularly rode this route on horseback from at least the 
1950s and his brother-in-law, Mr Watkins, also rode his (Mr Deen’s) horses on it. 
They used the western section to access the Aberdare Mountain. Mr. Deen believes 
that he has a right to ride horses and walk this route because he has used it since he 
was a young boy; no one has ever tried to stop him from using it and he has only 
stopped using it in recent years because of medical conditions. Mr. Deen recognizes 
that only the sections between Points A – F - G and D - E have been used since the 
1960s, although maintains that the entire claimed route is the correct one which he 
originally used.

Mrs Judith Watkins stated that she has not used the claimed route very much over 
the last two years but when they (she included her husband) made the claim she 
used it regularly – and had done so for at least 20 years, e.g. took her children there 
for walks. Their children have also used it for walks in later years. She stated that 
she only uses this route for walking although she also said that she rode a bike once 
or twice down as far as Aberfan (using the Taff Trail). She showed the claimed route 
on a map – from the side of the Gethin Tip to the riverbank to the south. She 
described how sections are badly overgrown and cannot be used and recognizes 
that only the sections between Points A – F - G and D - E have been used since the 
1960s. She has never been challenged on the route and has never found any 
obstacle which prevented her from using it. 

Mrs Kim Davies stated that this was one of a number of routes which she regularly 
rode from the 1960s, particularly the section from the canal bank to the Gethin Tip. 
She used it as a link from the Canal Bank (now a legal bridleway, the Taff Trail) to 
Aberdare Mountain where she would use several circular routes. She was never 
challenged on the route. Mrs Davies recognizes that only the sections between 
Points A – F - G and D - E have been used since the 1990s and only gave evidence 
of pedestrian use for this latter period. She stated that she has seen many people 
using these regularly, for example, walking dogs adding “these are very busy 
routes”. 

Mr. Derek Games gave written and oral evidence of having used this route.  He 
requested the opportunity to give evidence in support of claimed rights of way in the 
Abercanaid area and explained that he had not thought it appropriate to fill in a claim 
form originally as he was formally a Councillor and also Chairman of Planning and 
the Rights of Way Committee. Mr Games annotated a map depicting points on the 
routes of the several footpaths he has walked. 



In relation to this route, he stated that he has walked it, but not regularly. He 
described it as “a short cut down through the fields to the walkway by the side of the 
river right down to Troedyrhiw.  There are lots blackberries and nuts that we’d go 
there to pick but I haven’t been that way for a long time, about 10 / 15 years”. He 
stated that he never asked permission to use it and no one ever tried to stop him 
from using it. He recognizes that only the sections between Points A – F - G and D - 
E have been used since the 1960s.

In relation to this and other routes for which he gave evidence, Mr Games stated,

“I have walked all the routes above over the last 50+ years although not so much 
lately. My daughter has often walked with me since a child and will confirm that 
period . . . It has always been accepted that they were rights of way, people thought 
they were.

He also stated, 

‘It is vital that people carry on using these routes, it would be tragic to lose these very 
major facilities for people going into the countryside – we will never have them back. 

People have enjoyed them for so many years and this is something we need to 
continue with”.

 This is one of several routes which Mr Robert Holdaway gave evidence of having 
ridden on a regular basis to access the top of Aberdare Mountain and as part of a 
number of different circular routes. He rode every morning during the 1960s but 
recognizes that only the sections between Points A – F - G and D - E have been 
used since the demolition of the bridge and these are only walked, not ridden. He 
stated that no one has ever tried to stop him using this route and he always thought 
he had a right to use it. 

Other relevant information

The western and central sections of this route are depicted (although not numbered) 
on a map titled “Rights of Way in the former County Borough Definitive Proposals, 
1991”.

4.0 CONSULTATION

4.1 Investigation Report

An Investigation report into this route was distributed to all interested parties in July 
2009. This document was a report of the investigation into this claim to date and was 
sent to all known landowners and occupiers, neighbouring landowners and 
occupiers, ward councillors and to anyone who was known to have an interest in the 
land. 

Responses received:



MTCBC internal departments - no comments at that time

MTCBC Education Dept - stated that they had no comments to offer at that 
time but may wish to comment in the future

Local councillor – stated that the upper and lower sections of the path are 
reasonably well used, and uses them himself (although between Points A – F 
- G in the east) but that it is impossible to walk the entire claimed route as the 
bridge over the canal no longer exists leaving a break in the incline. The route 
between the Taff Trail and the A470 has changed.

Utilities - indicated their assets in the area but did not formally object to the 
route

4.2 Observations from Landowners and Other Parties

The owners of the land and Ward Councillors were consulted at the time of the 
application. 

At the time of application British Coal Opencast Executive wrote that they had no 
observations. 

Attempts to contact Ryan International Ltd were not successful.

Representatives of Walters Group have discussed Rights of Way and claimed Rights 
of Way in the area with Rights of Way Officers. 

 4.3 Assessment 

This assessment is to assist Councillors in determining the application before them 
today; an application to modify the Definitive Map and Statement by recording the 
route known as Troedyrhiw 213 as a footpath.

Status

PRoW can be claimed as a Footpath, Bridleway, Restricted Byway or BOAT. 

Officers must investigate the claim at the highest status substantiated by the 
evidence; the investigation could conclude that the route does not exist. This claim 
has been submitted as a bridleway; there is no evidence of higher status.

User and historic evidence demonstrate use of Troedyrhiw 213 as a footpath. 
Officers consider that sufficient evidence exists for the period in question for the 
route to be recorded as a footpath.

Insufficient user evidence exists for the use of the section between D – E and this 
section should not be recorded.  



4.4 Period of Use to be Considered

In the absence of any challenge to the right of way in question, the normal period 
looked at for the purpose of the establishment of the right of way for long user is 20 
years prior to the date of the application itself. In this case Officers consider that it 
would be the period between 17th September 1971 and 16th September 1991; user 
evidence exists for this period for Troedyrhiw 213. 

Councillors will note from the Report before them that the path has been enjoyed by 
the public as of right and without interruption for a full period of twenty years and the 
way deemed to have been dedicated as a highway, as there is insufficient evidence 
that there was no intention during that period to dedicate it.

4.5 The Line of the Route

Sections of this route are clearly discernible on the ground. 

4.6 Historical and Other Evidence

The route has been depicted on a number of cartographic sources. Depiction of this 
route on the various maps as described in the body of this Report indicates that a 
track / path existed at that particular time; it is not indicative of public rights on the 
route. It is, however, evidence of the existence of the track / path and the way in 
which this claimed route links with other routes.

4.7 User Evidence

Councillors are requested to take into account user evidence as described above.

4.8 Landowners and Other Interested Parties

Councillors are requested to take into account landowner observations and 
objections as described above.

Councillors will note from the Report before them that the path has been enjoyed by 
the public as of right and without interruption for a full period of twenty years and the 
way deemed to have been dedicated as a highway. There is insufficient evidence 
that there was no intention during that period to dedicate it.

Officers consider that the evidence above establishes the existence of the public 
rights now claimed, i.e. over the relevant period and at all material times before it.       

Officers have presented user evidence for the existence of this route, Troedyrhiw 
213 as a footpath.

Taking all of the above into account and in conjunction with the historical evidence, 
the interviews with claimants, it is evident that a right of way does exist over this 
route.



It is concluded that on the balance of probabilities all the requirements of S. 31(1) 
and (2) Highways Act 1980 have been met for the route included on the application. 
It is considered that a presumption of dedication has arisen and that this 
presumption has not been rebutted by sufficient evidence of lack of intention to 
dedicate by the landowner of any part of the route. An Order to modify the Definitive 
Map and Statement could therefore be made under S 53 (3)(b) Wildlife and 
Countryside Act 1981.

Although the claim is based on presumed dedication under Section 31, Highways 
Act 1980, the Council has a duty to research any other relevant evidence.

This now brings into play consideration of this route under Section 53(3)(c)(i) Wildlife 
and Countryside Act 1981. 

All relevant evidence must be reviewed.

Taking all of the above into account, it is evident that a right of way does exist over 
this route.

Once the way is established as a way open for public use, the maxim “once a 
highway, always a highway” pertains and subsequent obstructions of the highway 
are unlawful. It is Officers’ view here that this highway was established long before 
modern times and therefore continues to be a highway.

Taking the above into account, an Order to modify the Definitive Map and Statement 
should therefore be made under S.53(3)(c)(i) Wildlife and Countryside Act 1981. 
Officers are satisfied that the requirements of S.53 (3)(c)(i) have been met and that 
the Public Right of Way exists.

Officers therefore recommend that a footpath be recorded on the Definitive Map and 
Statement as depicted by a dashed line between Points A – F - G on the Plan, 
Troedyrhiw 213 and as described above.

If approved, the route will be recorded as Troedyrhiw 213.

5.0 FINANCIAL IMPLICATIONS

Officer time is involved in investigating the routes and writing the report.  If 
Councillors determine that the public rights of way exist, there will be a financial 
implication in advertising the Order and also for dealing with the Public Inquiry if an 
Order is made and there is an objection to it.

If the Order is confirmed, there will be a financial implication in that the routes will 
need to signed. As Councillors are aware, financial implications are not to be 
considered by the Committee when determining this application as the County 
Borough Council has a statutory duty to make an Order if it believes that there is 
sufficient evidence to support it.



6.0 EQUALITY IMPACT ASSESSMENT

An Equality Impact Assessment has been considered relating to this document and 
no negative effects have been identified at this stage.

ELLIS COOPER
CORPORATE DIRECTOR 
(PLACE AND TRANSFORMATION) 

COUNCILLOR DAVID JONES
CABINET MEMBER NEIGHBOURHOOD 

SERVICES & PUBLIC PROTECTION 

BACKGROUND PAPERS
Title of Document(s) Document(s) Date Document Location

Rights of Way March 2016 Unit 5

Does the report contain any issue that may impact the Council’s 
Constitution? 

No 


